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采取没有结合工伤定义的完全“列举主义”模式，即 2004 年 1 月 1 日施行








业安全卫生法》第 1 条第 4 项规定。在构成要件上，大陆依《工伤保险条例》
有关规定的工伤认定一般条件要素必须同时具备“劳动关系、工作时间、工
作地点和工作原因”等四个要素，成为“严格的四个要件说”；台湾学说上








































































































































The work-related protection system of the Mainland is known as an 
occupational accident security system in Taiwan. Furthermore, in the standard 
system combined with the labor laws, insurance laws and social laws, this system 
focuses on the harm done to workers during the process of work, that is, on 
occupational accidents (work-related injuries). Whether the occupational 
accident identification and relief systems in the current work-related injury laws 
of most countries and regions in the world, including the Mainland and Taiwan, 
can  well guarantee all statutory and proper interests of laborers in occupational 
accidents, is a significant topic which rulers of each country and the United 
Nations attach much importance to. Just because of this, a lot of countries in the 
work have established corresponding labor, work or occupational injury security 
systems. With a large number of data and facts, people have started to pay 
attention to the topic about the identification of work-related injuries and labor 
protection, as the occurrence of work-related injuries and occupational accidents 
will seriously harm workers and endanger their survival, life, development and 
happiness directly, and thus cause significant social issues. How to work well on 
the prevention of occupational accidents and the protection of workers has been a 
key topic in the registration and legal research on labor protection and social 
security in both the Mainland and Taiwan. In more than one century since the 
world's industrialization started, in major industrialized countries, precious 
experience in work-related injury identification mechanism and the work-related 
injury relief mechanism have been accumulated, which shall be analyzed and 
improved on theoretically in terms of laws, appropriateness and scientific basis, 
and shall be used as reference for work-related injury theories and practices for 
both the Mainland and Taiwan. In such a pursuit, comparison and discussion, 
people found out that, in the current work-related injury protection system, 
compared to "difficulty in claims", "difficulty in identification" is the most 
primary, basic and important problem. To establish a proper work-related injury 
identification mechanism and easy and reliable work-related injury identification 
dispute procedures is the upfront mechanism that can best benefit the statutory 














identification. Then the basic theoretical issues about the work-related injury 
identification mechanism become prominent without our knowledge. Just for this 
key issue, there is no critical study both in the Mainland and in Taiwan. For the 
foregoing realities and various theoretical issues, this paper chooses the 
work-related injury or occupational accident identification system (mechanism) 
in both the Mainland and Taiwan as the topic for the research titled "A 
Comparative Study of the Legal Systems for the Identification of Work-Related 
Injuries in the Mainland and Taiwan", trying to explore and understand these 
problems and propose solutions to them by "making a mountain out of a 
molehill". 
Apart from the Introduction and the Conclusion, this paper includes four 
chapters. 
Chapter 1 Basic theories about the concepts of work-related injury in 
the Mainland and Taiwan. Firstly, it determines and analyzes the differences 
and connections between different concepts of "work-related injury" and 
"occupational accident" in the insurance law of the Mainland and Taiwan. As for 
whether the concepts of work-related injury in the Mainland and Taiwan is 
statutorily different in the Mainland and Taiwan, there is no statutory definition 
of work-related injury in the Mainland, and the substantive standard for the 
identification of work-related injuries follows the principle of complete 
"enumerationism"; while in Taiwan, the standard for the identification of 
work-related injuries follows the principle of the combination between "partial 
enumerationism" and the definition of work-related injury, where there is a 
statutory concept of work-related injury (i.e. As prescribed by Paragraph 4 of 
Article 1 of the Occupational Safety and Health Law, "Occupational accidents 
refer to diseases, injuries, disabilities or death suffered by laborers due to any 
buildings, machines, equipment, raw materials, materials, chemicals, gas, vapor, 
dust, etc. or any operational activities or any other occupational reasons."). Thus, 
in this paper, lex ferenda should be adopted for the analysis of the concept, 
characteristics and nature of work-related injury in the Mainland, while both lex 
ferenda lex lata should be adopted for the analysis of the concept, characteristics 
and nature of work-related injury in Taiwan. In this paper, the author "seeks 
common ground on the major questions while reserving differences on minor 














accident are basically the same concept, so as to avoid any unnecessary confusion 
in the different concepts herein. Second, this paper elaborates on the concept, 
nature and characteristics of work-related injury in the Mainland and Taiwan, and 
gives a rational understanding of the new uniform concept of work-related injury. 
Third, this paper focuses on the comparison between the concept of work-related 
injury and the concept of occupational accident in the Mainland and Taiwan as 
well as laws on them, has a study on the subject matter, connotation and 
extension of work-related injury and the nature of the relationship between the 
subject matter, and points out the advantages and disadvantages of these aspects 
and how they complement each other. Where in the insurance laws of Taiwan, the 
definition of work-related injury is provided and work-related injury can be 
referred to as a basis for the identification of work-related injury. On the contrary, 
there is no law providing a definition for work-related injury. Besides, the subject 
matter of a work-related injury in Taiwan is the employment relationship between 
the worker (i.e. employee) and the employer, which is a labor employment 
relationship generally adopted internationally. Thus, this paper points out the 
advantages of these practices in Taiwan which should be learned by the Mainland, 
considering that the labor relationship that is ambiguous and narrow in the 
Mainland. 
Chapter 2 A Comparative study on the systems for the identification of 
work-related injuries in the Mainland and Taiwan under substantial law. In 
terms of the law, the standards for the identification of work-related injuries in 
the Mainland and Taiwan under substantial law, respectively, are generally 
different from each other. The substantive standard for the identification of 
work-related injuries follows the principle of complete “enumerationism” (i.e., a 
work-related injury identification mode of “complete enumerationism” of the 
combination between “affirmative form” and the “negative form” as prescribed 
by Article 14 to Article 16 of the Regulations on Work-Related Insurance enacted 
as of January 1, 2004, or the combination of the “general work-related injury 
identification and special work-related injury identification”, where 7 kinds of 
injuries “shall be identified as work-related injuries” and 3 kinds of injuries 
“shall be deemed as equal to work-related injuries”, which are collectively 
referred to as “affirmative form”; while 3 kinds of injuries “shall not be identified 














referred to as the “negative form”). On the contrary, in Taiwan, the standard for 
the identification of work-related injuries follows the principle of the 
combination between “partial enumerationism" and the definition of work-related 
injury (i.e. as prescribed by the Guidelines for the Review of Injuries and 
Diseases, where natural disasters, injuries caused by animals or plants, injuries 
suffered when participating in skill competitions, entertainment activities and 
other activities held by the employer, etc. shall fall within the scope of 
occupational accidents, which are referred to as “partial enumerationism”; see the 
definition of work-related injury in Paragraph 4, Article 1 of the Occupational 
Safety and Health Law as set forth above). In terms of components, in the 
Mainland, as prescribed by the Regulations on Work-Related Insurance, generally, 
the identification of work-related injuries must meet four conditions, including 
employment relationship, time of work, place of work and cause of work, which 
shall be deemed as "a strict theory of the  four essential components"; while in  
theory or practice in Taiwan, as prescribed by Paragraph 4, Article 2 of the 
Occupational Safety and Health Law of Taiwan, the standards for the 
identification of work-related injuries in the concept therein is "a loose theory of 
three essential components", including the "site, activity and case" of the work, 
that is, "a lenient theory of three essential components"; in most of the standards 
for determination, there must be a causal relationship existing therein, and the 
"nature of business performance" and the "nature of business cause" are used as 
the specific standards for the identification of work-related injuries under a 
causal relationship. Overall, the substantive work-related injury identification 
mechanisms in the Mainland and Taiwan have different benchmarks for 
identification due to the different classifications of work-related injuries. The 
practice in Taiwan is more reasonable than that in the Mainland. However, 
through a comparative study, a beneficial enlightenment is obtained, that is, the 
current advanced standards for the identification of work-related injuries 
generally adopted abroad fall within the "theory of the broadening the standard 
for work-related injury identification"; in other words, apart from the 
enumeration of typical work-related injury events, a general definition is also 
given for work-related injury in the law. In this paper, it is referred to as the 
"standard for the identification of work-related injuries determined according to 














this aspect, the mechanisms for the identification of work-related injuries in both 
the Mainland and Taiwan have not met this standard yet. Meanwhile, this paper 
also seeks the solution for the problem that it is "difficult" or "impossible" to 
meet international standards. There are also two circumstances: 1. There is no 
uniform definition of work-related injury that can be deemed as evidence in the 
Mainland and Taiwan; 2. There is no uniform and proper standard or components 
for the identification of work-related injuries. This must be made in the future. 
Chapter 3 A Comparative study on the procedural law on the 
identification of work-related injuries in the Mainland and Taiwan. In terms 
of the principle of content, the study is conducted mainly in four aspects: 1. A 
comparative study on the principle of the procedural law for work-related injury 
identification and the evidence for the examination of work-related injuries; 2. A 
comparative study on the procedures for work-related injury identification and 
dispute procedures; 3. Benchmarks for the identification of specific diseases and 
specific occupational diseases that are not easy to be cured as well as the 
enlightenment it has on the Mainland (not much information is provided herein 
due to the limited space); 4. A comparative study on the correction and 
improvement of problems in the procedural law on work-related injury 
identification. With the comparison, there are significant differences between the 
Mainland and Taiwan in terms of legislation, theory and practice without few 
common characteristics. In Taiwan, where what are learned and inherited are 
mainly benchmarks for work-related injury identification of Japan and other 
countries, with the actual situation of Taiwan also taken into consideration, the 
identification procedures for different types of work-related injuries are 
developed in a comprehensive manner; for the identification of general 
work-related injuries, a "lenient" principle is adopted, while for specific diseases 
and specific occupational diseases that are difficult to cure, a "strict" principle is 
adopted, and thus a dual-track procedural law consisting of "a lenient principle 
and a strict principle" in Taiwan. In the Mainland, the principle of "interest 
balance" is followed. In the work-related injury security system including the 
procedures for the identification of work-related injuries, the balance between the 
capital party (including the employing organizations, illegal employing 
organizations and employers) and the labor party (including staffers, employees 














procedures for the identification of work-related injuries, rights and obligations 
of both parties seem to be balanced, but actually  the procedures are obviously 
favorable to the capital party while quite harsh to the labor party. It can be 
reflected in the content showing and problems existing in the procedures for the 
identification of work-related injuries. No matter in the form or in the nature, a 
"harsh" principle is adopted, and a single-track procedural law that is "harsh in 
two aspects". Overall, a lot of problems exist in the procedural laws for the 
identification of work-related injuries in both the Mainland and Taiwan. Thus, a 
discussion is needed and improvements should be made. Comparatively, the 
mechanism for the identification of work-related injuries under the procedural 
law of the Mainland is "stricter" and more complex with severe defects, while the 
mechanism for the identification of work-related injuries under the procedural 
law of Taiwan is more "lenient" and improved. The mechanism of Taiwan is more 
systematic and complete not only in terms of theory but also in terms of 
legislation and practice, and can basically realize other forms and procedures that 
are not bad. Though in Taiwan, the discrepancy in the benchmarks for the 
identification of occupational diseases that are hard to cure between the 
administrative authority and the judicial authority have not been corrected 
substantially, and great efforts shall still have to be made in the height, breadth 
and depth of labor security, the system is still better than the single-track system 
that is "harsh in two aspects" in all fundamentals, which may be an enlightenment 
to the Mainland. 
Chapter 4  A number of enlightenments from the comparative study on 
the systems of the identification of work-related injuries in the Mainland and 
Taiwan. Upon a comparative study of the identification of work-related injuries 
in the Mainland and Taiwan, enlightenments in three aspects are obtained. First, 
according to the current situation of labor in the world, as the major and most 
important member of the grassroots group, workers need the maximum security 
for their human rights, which is the fundamental aim of the system of 
work-related injury identification and relief and a major topic of the rulers of 
each country. Thus, the work-related injury phenomenon of labor is actually a 
"manual crisis" instead of a "natural disaster". The most important force and 
power that further the progress and development of the world's history are not the 
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